CLASS SEVEN: WHERE DO YOU WANT TO GO TODAY?™ 

Do you have an opinion about Microsoft? 

Do you also have an opinion about Intel? 

What is the reputation of IBM? of Apple? of Adobe?

What do you know about other software or hardware manufacturers?

As the first article in today’s readings indicates- there are excessively heated opinions about Microsoft. Emotions seem to run high, claims of bias come from all angles, everyone it seems has an opinion about the corporation, Bill Gates, the products, the corporate culture. Why is there a “Committee for the Moral Defense of Microsoft” and an “International Anti-Microsoft Network”? That is something we need to put on the table first today, before moving on to more specifics about the Microsoft Monopoly litigation.

Who has used a non-Microsoft operating system? 

Who decided which version of that OS would be used?

Who has used word processing packages other than Microsoft Office? 

Who has stuck with Netscape over Internet Explorer?

How were these decisions about what technology was to be installed made? 

Who made the call? After what consultations? What drove the decision?

A personal view

Those who use computers regularly generally have opinions about the very basic computing architecture even if they don’t understand how it all works, and sometimes doesn’t work, terribly well. We know what it is possible to do with particular software, and how to use some features of it, with what technical difficulties and problems. This experience arms us with levels of technological satisfaction and dissatisfaction. But whereas we might accept the limitations of a particular microwave, eg. it is too small, with computing technology we seem to expect it to live up to our expectations on demand. There is not a lot of tolerance for technical limitations and hitches. Who is to blame? 

When the mobile phone doesn’t work- do we blame the phone, the network coverage, the building? the distance? When the computer software fails- who do we blame? 

The user? It’s never the user’s fault.

What do you think of the thesis of Charles Mann about bad software? and his views about Microsoft?

He says that the way we write code today, and the complexity of the routines inevitably mean there will be bugs. Microsoft bugs are notorious because they are used as examples. They are used as examples of bad software because people are more likely to be familiar with the programs, because a lot of people use Microsoft product. But also is seems that the programs themselves are not written in modules- there is no overarching architecture, no overall planning - so that all the parts of the program are bundled together, and it all crashes down if any part of it fails. And programmers are continually asked to make entirely new products, rather than just make incremental changes, so that any weaknesses are compounded. The argument is that customers won’t accept the cost of a new program unless it is markedly different from the earlier version. They push unrealistic demands. Microsofts’ programming practices aren’t unique. But they have a particular public relations problem that needs attention. Hence Bill Gates’ instructions to his employees to be more attentive to quality. 

The “Who trusts Microsoft’s Palladium?” is the typical negative press they get. What is the problem with Microsoft complained of? Microsoft is self-interested; a manipulator of laws used to gain commercial advantage? Why is this treated as a surprise? a problem?

The James Fallow’s piece “Inside Leviathan” offers a different view on Microsoft to that of Mann, with a lot of detail about how programming decisions were made, when he was there. 

How do you think he would explain critical  focus on Microsoft ?

Why would a journalist want to go there?

What is it about Microsoft that is really responsible for all the critical attention?

I think Fallows was on the right track when he noticed that individuals are not the significant consumers of Microsoft. It is the big corporations that push demand for Microsoft product. So the important decisions at the corporation are not about quality, reliability, user satisfaction- but about strategy of keeping the LORGSs, large- size corporations, onside. This focus is reflected at all levels of the organisation, even in terms of licensing. eg. Try and get details of an educational licensing agreement for 100 users for Office. They can’t do it. It is not priority market or decision.  They realise you will use without a license and that might be a problem, but it is not worth their while to make someone available to work it out just yet. They’ll get back to you….

Our computing experience is confounded by continual media exposure to how fabulous, seamless and, of course, user friendly the latest version of the technology is supposed to be. It is not just all about consumers wanting new features and innovative product as Mann suggests. We are marketed all the time, selling the new, the fantastic, the breakthrough we have to have. 

You only need to work with computers for a very short time to know that whatever version of machine or software, it is never as good as the ads suggests it will be, or perform as well for us as it does for someone with much more sophisticated computer skills than ours. We all know that with the new advantages, there are usually new problems to overcome. The graphic interface is nicer, but the page isn’t printing like it did before. Mann is right in focussing on the problems of “bad” software.

Where do you want to go today?™ 

Maybe I just want to keep being able to do on my computer, what I did yesterday, without it falling over. Do I really want more new features in my word processor? Do I need the computer making suggestions to me, about more than my spelling? How do you make that animated paper clip go away? I’m not as sold on the new features as the person that made them, that’s for sure. And what’s more annoying is that the only reason I have to learn more nuances of the new versions of the programs is because someone, not me, decided it was time to upgrade- the tech department at work, following the lead from the company that sent out the upgrade, decided I needed it now. But based on what reasoning? To keep up with what exactly?

I think part of the heat that Microsoft attracts relates to them providing a face to faceless decisions about the architecture “chosen” by many of our employers. There is a contradiction about the eternal promise of technological empowerment, and the frustration of always feeling uncertain and perhaps, disempowered in our uses of the computer.

The Microsoft corporation has a strong marketing image that is hard to ignore. It targets its products at corporate buyers and bureaucracies, but its public face in ad campaigns addresses the end user. Microsoft ads are talking to me, as if I made the choice to buy the stuff in the first place - which I did, but only because I had first learnt it at work or at school or uni, and didn’t want to learn another system. 

When you are fed up with the computer, made to feel dumb because you can’t get it to work as easily as you think it should, annoyed that you don’t know exactly why it is not working or how the problem was fixed, too busy to learn new features - who are you going to blame? The maker and limitations of the software is more obvious to the end user than the chip maker. The biggest, most commercially successful software maker of the most commonly used applications has to shoulder at least part of the blame. If I find it hard to make the computer do what I want it to do, they made it that way. They should make it easier, less expensive, deliver me what they promised etc.

Whilst they are a private corporation, they are as big as an arm of the US government, globally bigger than numerous national economies. When corporations seem to rival or mimic many of the characteristics and powers of government, we come to expect them to bear some public responsibility. In the least, they should be subject to some scrutiny to render them accountable for their actions in some way.  I am dependent upon their technology, yet they are totally unaccountable except to their shareholders (and the Microsoft executives are all big share owners) and “the market” they control. 

Beyond the ebbs and flows of popular opinion about the governance of Microsoft, there was also the specific gripes of their competitors and others dependent upon access to Microsoft code. Whilst the claims of anti-competitive conduct relates more to these specifics, that the claims got off the ground at all attests to lawyers picking up on and playing to the more general emotional environment surrounding the corporation. Public opinion matters to law, especially so in this kind of case. Whilst public opinion is not and was not firmly anti-Microsoft, suspicions and industry murmurings, playing to the right public officers justified embarking on certain avenues of legal inquiry. How Microsoft responded to those initiatives, beckoned further responses, hardened opinion of both sides and played into more popular expectations.

In this context it can be difficult to take readings about what Microsoft has done and about the litigation at face value. All the writers have axes to grind- including Judge Jackson. So how should we read this business side of technology?

Some conceptual tools

At the conclusion of the last class I argued that there were a number of assumptions implicit in analysis of new technologies that affects how writers characterise the role of the law. I argued that writers make assumptions about:

• the pace of the technological cycle

• the take up of technologies

• the industry significance of the producer of a technology

• about how, why and who the technology can harm

• and about how fast the situation may change

Assumptions about these things affect views on the desirability and practicality of regulation. In today’s class I want to apply those conceptual tools to help understand the points of view about Microsoft and claims about its monopoly power. We can look at the Microsoft example from three different perspectives:

Part I. The pro-Microsoft point of view. 

Drawing upon the piece from Bill Gates, we should try and understand the rise of MS, and the argument that it is not as all powerful as its critics claims. 

Part II. The anti-Microsoft point of view. 

Why is it argued that MS’s market power stifles innovation, harms the market and ultimately consumers?

Part III. The role of law

How is law, via litigation, equipped to investigate market failure and regulate it?

Part I. Microsoft as innovator

It seems fairest to let Bill speak for himself:

• on the pace of the technological cycle

“No segment of the world economy is more dynamic than the computer software industry…

…In the computer industry, product life cycles are short- just twelve to eighteen months typically as software producers race to introduce new products at an even faster pace. The rate of innovation continues to accelerate as microprocessors become more powerful and new software products are developed to take advantage of that increased power.” 

• on the take up of technologies 

 “Today Microsoft Word is the world’s most popular word processing software because we have worked hard to make it the best product available. It too will fall by the wayside if Microsoft does not meet customer needs by continually adding new features and pricing the product competitively…”

• on the industry significance of the producer of a technology

“…The era of hobbyists working in garage operations that nobody ever heard of and developing the next new product to take the industry by storm is not simply a legend from days gone by, it’s a story we hear all the time in this industry…”

• about how, why and who the technology can harm

“… it is preposterous to think that any one company could ever control access to the internet. The openness of the internet is inherent in its architecture…the internet is the antithesis of the giant computers sometimes portrayed in science fiction that contain all of the world’s information and are subject to the control of governments or private parties…

…The government should not stand in the way of logical and useful technological progress, any more than the government should have blocked earlier efforts to improve operating systems by including support for other types of networking…”

• and about how fast the situation may change

“…in the computer industry, rapid and unpredictable changes constantly create new market opportunities and threaten the position of existing competitors. The position of a product – no matter how popular – is never secure because it is impossible to know when the next new idea will come along that could render the entire product category less important or even obsolete.” 

Gates’ analysis of his corporation fits that of Gordon Moore, as discussed last class. It is claimed that the company is driven to “Innovate or die!”. If they don’t keep innovating, other new comers will steal the advantage. Consumers in the marketplace are fickle when it comes to product or corporate loyalty, and demand for new, cheaper, enhanced product is avaricious. 

Government is seen as neutral in its provision and enforcement of intellectual property rights where these rights help the corporation, but wrongly interventionist in questioning the affect of the grants of these monopoly rights. The legal writer James Boyle relates this to the “Chicago School of Economics” wisdom that “the greater the monopoly, … the greater the incentive to other firms to find some way to circumvent it. If a monopoly continues it is a sign that the market is working, not failing.”

(“Missing the point on Microsoft“ at 

http://www.salon.com/tech/feature/2000/04/07/greenspan.html)

Monopoly power then is a healthy creation of the marketplace, and not an incident of the state creation of the monopoly rights, in the first instance. Defining property rights is cast as a neutral activity, as if there were no choices to be made in defining them and how far they stretch. He argues “In the information economy, where power is likely to be measured in intellectual property rights, the idea that the state is not somehow making choices and picking winners is particularly obtuse.”

We will pick up some aspects of this analysis in the next class on Open Source and alternative markets for software. Clearly Gates does not think his monopoly has anything to do with the beneficence of intellectual property law, nor does he think it’s foundations are secure or its market penetration enduring. Why do his detractors think differently?

Part II. Microsoft the bully
As the Heilemann extracts show getting Microsoft critics to come forth and clearly and simply explain the source of their discontent is not easy. I also experienced this when the litigation first hit the news here. I was interviewed by a journalist, and basically what they really wanted was someone to say on camera “of course Microsoft has a monopoly”. That’s all they basically wanted. No-one had wanted to say it, even though it was sort of obvious to everyone, and supported by statistics showing the operating system had 90% market share. It seemed very strange at the time- that it was somehow so hard to say. It said a lot about the corporate culture of the time.

There have been many books spilling the dirt on Microsoft. These writers explain the development of Microsoft’s monopoly in quite different, and more pragmatic terms to Gates. Are you familiar with the history of Microsoft?

The usual story is that it was opportunism, rather than innovation, that made Gates successful. See for example, Dan Schiller, “Brought to you by…” in Digital Capitalism.

The key to Microsoft’s rise is attributed to two bad decisions made by competitors-

- Apple refused to license its code AND

- IBM with 70% of the PC market, decided to outsource 2 vital components- microprocessors and operating system software.

In a short period of time Intel had captured 85% of the chip market, and Microsoft Windows was the operating system on 90% on PCs. IBM is no longer the leviathan it had been and was unable to call the shots.

Moore’s law worked to the advantage of both companies (Wintel). Bit intensive software applications demand greater processing power and hardware upgrades; high end chips depend on ever expanding software functionality (word processing comes with dictionaries, grammar checking, thesaurus). Whereas according to Moore’s law the price of processing power should halve every 18 months, by adding new features prices were kept stable for quite a time. 

However soon the US $2000 PC market was saturated. New upstart companies like Dell, Gateway, Compaq developed low profit systems (sub US $1000). In response to the perceived threat Wintel diversified - Intel into multimedia for the Pentium platform, Microsoft applied the operating system to a greater range of products including web browsers, and began to makes deals with content owners (like Disney, Time Warner and Dow Jones), and Email services like Hotmail. 

Even with these initiatives, it is often claimed that Microsoft was unable to rival Netscape. It was argued that the Microsoft Network was not competitively priced nor its proprietary services comprehensive enough. So Microsoft denied access to Windows 95 unless it came bundled with Internet Explorer, and sets about securing agreements with PC makers including IBM, Apple, Compaq to install the Microsoft operating system and browser as standard. Eventually Netscape lost it market share and companies working on alternate browsers, like Compaq, reluctantly dropped development of alternate browsers. Those who entered into deals with Microsoft quietly complained, leading to the Department of Justice review in 1997.

In this writing of Microsoft’s history the pace of the technological cycle is driven by Moore’s law- except that there are natural limits to the market for cutting edge products. Profits can be threatened by lower targets in terms of product enhancements and price cutting. The market does not necessarily want the latest and greatest, as Gates implies. They are more discriminating. 

Selling the lesser product is cast as unwelcome competition and an affront to the innovation/market cycle. If more exciting innovations do not win back the right share of the market, competition is managed by threats, setting stringent terms of access to the operating system to ensure the “sale” of the newer browser product, and creating technological impediments to the distribution of the more established rival product. 

Technology is taken up because it is innovative as with Netscape, but also dropped, as with Netscape - not out of consumer choice per se but because consumer choice is directed to specific products and away from others. Netscape made a fatal mistake in assuming that innovation alone would make them a winner. Whilst it is true that you innovate or die, and that innovation brings with it market advantages, relations are more complex than that mantra “Innovate or Die!” suggests. Innovation alone will not make you a winner. Consumer choice will not necessarily rule either. The industry significance of the producer of the technology will affect how, why and on what terms the innovation is recognised. Who your friends are in the industry, and who they aren’t matters a lot. The losers in this equation are the vulnerable, truly innovative but relatively powerless corporations and the consumers denied access to the product and sold on an imitation of it. Where innovators can challenge the mega corporation for a while, in a relatively short time from when the threat first comes to notice, strategies are drawn up to “manage” change and prevent damage to ongoing profit forecasts and loss of market share. You need friends in government, if you are going to survive.

Regulation then, through competition law, is seen as putting to right what should be won by the market’s “true” innovator, whose product would be freely chosen by consumers, in a “properly” functioning marketplace. 

Part III. To law as market regulator?

The June 2001 Court of Appeals decision, that put on hold Judge Jackson’s attempts to break up the company, raised concerns about being able to regulate appropriately given the pace of the technological cycle, even where a corporation like Microsoft is found to have abused its market position in some way. The Judges noted that 

“just over six years have passed since Microsoft engaged in the first conduct plaintiffs allege to be anticompetitive. As the record in this case indicates, six years seems like an eternity in the computer industry. By the time a court can assess liability, firms, products, and the marketplace are likely to have changed dramatically. This, in turn, creates enormous practical difficulties for courts considering the appropriate measure of relief…Conduct remedies may be unavailing in such cases, because innovation to a large degree has already rendered the anticompetitive conduct obsolete (although by no means harmless). And broader structural remedies present their own set of problems, including how a court goes about restoring competition to a drastically changed, and constantly changing, marketplace.” (p89-90)

Where law struggles in the possibility of fashioning an appropriate remedy for a legal wrong, is law able to do justice? Perhaps in such cases it is easier to whittle down the extent of the grievance, than have to confront the problem in all its magnitude? Is that the meaning of this litigation?

What lessons can be learnt about the litigation that has taken place so far?

The extract from Heilemann demonstrates the importance of the personalities involved and shows how individual loyalties and personal circumstances can affect legal practice. Whilst played for dramatic effect, all the bit and leading players’ personalities, personal histories, grievances and fears do matter in terms of what comes to legal attention. They affect decisions made by both teams of counsel to allow witnesses to appear and opinions being recorded in court. 

The Eagles and Longdin article explain that the problem of the courts in Microsoft was not just the “pace of change” problem in the computer industry, but that of the courts not wanting to make a remedy unless first armed with all the relevant facts. (p102) What their paper does not dwell on is why the court was unable to get hold of the relevant facts.

Law is peculiarly vulnerable to the subjective factors and whims of personalities identified by Heilemann, because law is dependent upon access to the personal knowledge and insights of industry players for evidence to prosecute Microsoft in this case. But law can’t regulate well with an industry culture suspicious of law’s efficacy. If the market constrains the free speech of Microsoft’s rivals, competitors and dependents, law is impotent to “correct” that power imbalance. Judge Jackson’s attempts to work around that - to talk behind the scenes  - is cast by the Appeal Court and Eagles et al, as justice denied, as serious unethical conduct. But why did he do it? Was he unstable? Why was he so angry with Microsoft, that he would do something he must have known would get him into hot water?

The problem with the Eagles summary of the case is that, whilst it explains the decision well, it doesn’t deal with the realities of the interface of law and industry at all. I think Jackson was angry because he could see that it wasn’t just the case of poorly prepared evidence that affected the operations of his court. There was a reason the case ran largely on speculation, ideology and accusation. It proved impossible to get the relevant facts before the court.

Here we see that the U.S. constitutional framework does not necessarily or emphatically address all free speech needs. The conditions of free speech about Microsoft are determined by the market here, where the market is anything but free.  

So what should the court do now?

- Force Microsoft to produce modular version of their software?

- Enforce de-install buttons to allow installation of alternate software?

- Provide access to code to all-comers at a fixed price?

What do you think will happen next?

Has Microsoft been damaged by the conduct and findings of the case?

How do you read the Australian views of the litigation?

Should we unite behind Microsoft or all shift to Linux? 

Is the software you use a political choice? an ideological thing?

Have more consumers been inspired to support rival platforms and applications such as Linux products? 

If this were to be the case ultimately the market does “self-correct”. The bad publicity surrounding Microsoft drove customers to alternative innovators. If this were to transpire, ultimately Microsoft ends up without the same market power, a lesser monopoly, because of the belief in them having a monopoly and in the evils associated with the practices that support that. Regulation is important, not because it corrects market failure by providing real practical remedies, but because it works symbolically. The regulatory interest in anti competitive conduct, taken up in the name of the public, serves to educate the market and inform its choices. Law is an opinion maker in the maketplace, rather than a force that directly structures it.

Should we take comfort in this optimistic analysis?

My own instinct is to agree that the culture supported by law matters and affects outcomes in real terms. However to expect any major or significant change to consumer behaviour in these circumstances is expecting a lot. 

At the start of the class I pointed out that a lot of the decisions made about what technology to buy, are not founded in a commitment to the best product or loyalty to a particular brand but relate to a myriad of more practical concerns. In my own case I have made preliminary investigations into installing non-Microsoft software and see if it is practical for me to switch to alternatives. I’ve had a look at the Linux set-up and the applications for word processing and browsing. It is not as easy to install for the non-tech person as its tech savvy supporters suggest. But even if I were committed to switching for political reasons, the reality is that my workplace does not even support the Mac with all its Microsoft integrated product, let alone Linux. Until change occurs at the institutional buying level- can things really change in a major way? What would prompt change at that level? I would imagine it would take more than strong views on morals or politics for a large bureaucracy to divest itself of the product it knows and can use, for a relatively unknown entity.

The technological cycle is an agent of never ending incremental changes. Selling more than that is a hard sell. This can be seen in the dramas experienced when the new “major” upgrade is announced. Do you switch to OS 10 in its early but limited version, or wait until it is a bit more stable and does a bit more? Apple’s choice was to introduce its new system, installed alongside OS 9. You can switch between the two. Why would they do that? It’s a way of managing change and addressing concerns about the practical implications of dealing with change. Of course the switching option doesn’t work that well, and whilst the recent patch fixed some problems, it stuffed up my email completely…

Likewise, the Australian industry software producers know that at the end of the day they have to deal with Microsoft. As small fish, perhaps they can afford to be as outspoken and as critical as they like. Sucking up to Microsoft probably wouldn’t get them anywhere, and criticising them probably won’t make things any worse.

Conclusion
The conceptual tools I introduced in the last class to help read assumptions about the affects of technological change, but they need to be supplemented with reference to the receptability of computer users (and technicians who make decisions for those users) to accommodating change. What we use is not technologically determined – “choice” is not solely driven by the makers and promoters of the products. But it is also not true to assume that decisions over what we use are socially determined- that the technology has to adapt to the consumer’s interests and desires, as consumer choices may not be all that freely made, assuming that the end users actually determines what technology they do in fact use.

Regulating internet technologies has to keep in mind all these aspects. 

What regulation can achieve may be quite specific in the form of laws regulating code (affecting what is and isn’t included in the operating system), or it may be more abstract and symbolic (for example, affecting consumer choices). 

But what law is and more importantly what it does and doesn’t affect, is primarily a cultural question. It is about the culture the law works in. That is why this course about internet law is primarily about the relationship between Law and Internet Culture. Law involves much more than technical legal issues, and to only focus on those really misses the point and the broader significance of the legal practice.
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