Class 6: TECHNOLOGICAL CHANGE

In Book One we were considering the culture of the internet. 

The point of this was that ideas about:

- what the internet is like as a space, and 

- what the users were like, as individuals and as members of communities, 

have affected ideas about the ability and desirability of regulating cyberspace. 

By way of review, can you recall what are the arguments were about the nature of cyber space? 

What was claimed to be different about it? 

What were the claimed characteristics of internet users and communities?

How do these values and ideas affect the ability to regulate?

Discussions of the culture of cyberspace really set certain political values in place that warn against undermining the free spirited, self-interested dynamic of the place, by regulation. What is presented as unique and worth saving about cyberspace is really the new social freedoms it brings. So cyber libertarianism should guide the expression of the law. What do you take cyber liberatarianism to mean? Is it the same as cyber anarchy?

I read cyberliberatarianism in Lessig’s terms of law being there, but law being different there. In keeping with the nature of the space and the way architecture, norms and other constraints affect what we do in cyberspace, it is not free in an anarchic sense. It is regulated. But much of the regulation is private, and unseen. It relates to the technologies themselves. The regulation is integral to the use of the technology.

This second book picks up from there. This class asks:

- where do these internet technologies come from? 

- can they be formally regulated; should they be? OR

- are we stuck with various forms of private regulation identified by Lessig in Code?

The cultural writing looks at the question-where do new technologies come from, very idealistically. Science fiction is the inspiration for some. A happy coincidence of technological developments led to the internet, for others. The Rheingold article from the last class questions whether we are really in a position to read technological developments at all. We don’t know much about their history or origins. As a matter of philosophy of science he says, reasoning and thinking about technology wasn’t something that we pursued all that well.  

Lessig reads innovation as natural to the uncorrupted human spirit. New technologies spring forth from inventiveness, sweat and a little bit of entrepreneurial talent. If we leave it alone, it takes care of itself. It is only when big government or big business gets in the way, that innovation suffers. 

This class looks at what drives technological development more carefully, but tries to leave behind the idealism and pessimism of the Book One readings behind. The focus is more pragmatic, and doubting that that either idealism about the backyard inventor, nor pessimism about the MNC is all that justified. 

The main reason for looking at this is to consider a different obstacle to regulation, than mere culture or politics. This is the argument that even if we rejected cyber libertarian politics in principle, we still can’t regulate the internet and like technologies, because it all changes too fast. How can you regulate technology (and its providers) in an environment of seemingly ceaseless technological change? Do we end up with private ordering, private regulation in the form of code, just by default, because we can’t deal with the technical aspects of new technologies in law?

There is a body of writing about reading technology. It usually draws upon two themes:

– technological determinism, the argument that technology shapes culture, and the reverse perspective;

- cultural determinism, the view that culture shapes technology. 

We need to consider how the possibility for law is affected by either conceptual position.

For example, does the free flowing nature of electronic communications, such as the internet, mean that countries that make that access available, will inevitably become more libertarian in terms of free speech? Some writers argue that as China adopts the internet, it strengthens demands for a more US style democracy.  The politics come with the technology. Lessig’s line is a bit technologically determinist this way too.

An example of a culturally determinist line would be that online chat is peculiarly American- and comes from the same culture that creates the shopping mall and other contrived and artificial social spaces. Without the experience of that suburban culture, no-one would have thought to make or take up online chat. The technology is a reflection of the culture.

de Sola Pool 

The article by de Sola Pool adds to these two concepts used to explain what a technology is and does, the notions of 

• time and

• law.

Time is an important factor in reading technology, because technology possesses life cycles. How a technology works, what it influences and what it is influenced by, changes throughout the productive life of the technology. Technology is not a constant, but a variable.

Law is affected by this time factor. Laws are often based on perceptions of the value and use of the technology in its early clumsy form or on perception drawn from “analogous” technologies. De Sola Pool argues one regulatory problem we have comes from an inability to discern how technology has changed over time and created new possibilities. What was once a major problem, might change with time and future technological developments.

So, in the 80s it was asked whether the internet was more than simply a convergence of existing technologies- print, broadcasting and common carriers? In terms of regulating the internet, lawyers looked to these old media forms for inspiration.

Could one of these models serve as the regulatory model or is the internet more than the sum of its parts?

How should political values like freedom of expression be secured in this new media world?

What assumptions about the technology should guide legal and bureaucratic policy making?

In the 90s the argument was that copyright was dead, because the internet technologies facilitated free distribution. This was thought to be inherent to the internet. By the end of the 90s, the technologies of the internet had changed. There was clearly a role for copyright, underpinned by new encryption and tracking technologies that have now become part of the internet architecture. This legal development is now criticised by people like Lessig as a form of legal patronage to old media content owners and their friends who make the technologies useful to the old media interests. Law is actively blocking some innovators to forestall development of the new economy and secure a place for the old players. 

How should we read the relationship between technological change and law? Should law pick sides or industries? How and when?

Regardless of where one stands on the particular issues, the ability to regulate technology presupposes some stability, if not in the precise technologies that materialise, at least in ways of understanding their good and bad potential and addressing policy to that. 

This is fundamentally an argument about the ability of culture to shape the technology - to avoid social harm - where cultural values are expressed and protected through law. The law aims to guide the direction, experience and practice of the new technological developments. Is this form of cultural determinism a realistic goal? Can law really make that level of difference?

Will internet file swapping go away, just because law teams up with owners and strengthens their stretch into online communities? What is driving change in the online music industry? See the First Monday article, that argues that it is the lower barriers to entry for new players that the internet offers to small competitors, that is really what the debate about online music is all about. Copyright is really just a side issue, that hides the role of technology is changing the nature of markets.

Moore’s Law – Technology Shaping Culture; the Market Shaping Technology

If Gordon Moore is right, technology shapes culture. This happens because technology producers invest in progress or obsolescence, depending upon one’s point of view; and market technology at a price that ensures its mass take up. Demand goes up and down. Nonetheless faster computing power must develop in order for producers to remain globally competitive. 

The market has established its own rules and cycles. It heralds constant change and creates seemingly endless technological possibilities. 

Is it technological invention that is the impetus behind technological change or is the market, with its endless iterations of progress/obsolescence, that is the main guiding force behind change?

Moore suggests that inventive activity is a byproduct of market forces. For example, he suggests that the current interest in quantum computing or organic technology is driven by the need to supersede inherent limitations of chip technology that will soon become apparent. That teams of PHD graduates are working on this problem is driven by the commercial imperative of compliance with Moore’s law. 

It is dangerous to legislate and forestall the possible development of some new and unforseen “good” by regulating the market or technological development at point of origin or in its early stages. The market and ultimately consumer interest will determine what in fact works and is “good”. This is a view Moore might share with Lessig.

For Lessig regulation is played out at the late stages of the technology cycle. He, like Moore, constructs the market (monopolies aside) as a relatively benign self-correcting force where a company’s practice assists users/consumers making choices to support or ditch a particular technology. Lessig’s argument seems to figure technology in the form of problematic applications- where specific contexts create problems. Regulation comes into the frame to correct market failure, when significant numbers of consumers make politically or socially unacceptable choices (eg. by excessive online gambling or engaging in violent computer games), or when important liberal constitutional values (like free speech or privacy) are threatened. Regulation appears after perceptions about the technology have already become stabilised, if not settled. Lessig’s logic tends towards a light regulatory touch if at all, at the early stages of take up of new technologies. We can’t trust law to make the right choices, but we can trust the market? This is something we will pick up on in the next class.

What factors influence the take-up of a technology?

Stefik’s answer to this question draws on Gordon Moore’s writings. He differentiates between “early adapters”, “the early majority”, and “the late majority” who take up a technology.  Each classification deals with a sliding scale of familiarity and expectation of what the technology can deliver. Thus early adapters are willing to purchase new technologies whose uses are still under development. Mass market adoption by the early majority only occurs after the technology has crossed over into multiple niche markets. Whereas technology is picked up by the late majority once it has already become an established standard and is usually available at a lower cost.

Whether a technology crosses over “The Chasm” from early adapter to mass market success in influenced by a myriad of factors – the hype around the technology; assessments of its practicability; interface with and affect on existing technologies; government policy supporting particular standards etc. Beyond decisions about a particular corporation and its product, adoption is greater when industry works together eg. agreeing to mover quickly over to a new platform. This strategy minimises resistance to change, by displacing the old technology en masse. Overall however Stefik argues that a technology’s take-up will be affected by the local environment and its nuances. It is not just taken up unproblematically as a corporation expects. He gives some examples of why certain technologies caught on or didn’t in different locations. 

A contemporary example would be the new digital music formats- that allow you to store a much greater number of files than before, but require you to repurchase the music in the new format and can’t be copied. Likewise, when do you or did you decide to replace the VCR with a DVD player? What drove that choice?

A technology may come to the notice of regulators who resist the development at the early adopter stage – when IT writers begin to explore its potential for disruption to markets and the known way of dong things. However at this stage the technology is only used by relatively small specialised groups. To regulate here assumes that these early forms of the technology encapsulate it’s potential, which is yet to be more fully developed. Resistance to regulation is great at this point because assumptions about the technology may in fact prove to be wrong, as the technology is taken up and developed for different niche markets.

If the technology crosses over into multiple niche markets – the early majority stage – there is at least some consensus of expectation about its use - some stability in understanding what the technology does, that provides a benchmark for regulators. Thus whilst possible problems (such as the copyright implications of a service like Napster or Gnutella) may be anticipated at an early stage, it is only when a technology begins to be taken up by a number of markets that its potential and risks can be more confidently examined.

Once the technology has arrived at “Main Street”, becoming an industry standard – it becomes increasingly difficult to regulate in ways that would restrict access to the technology and remove desired features. The late majority have clear expectations of what the technology can deliver and will resent regulation that diminishes the technological experience.

Thus if Stefik’s characterisation of technology adoption is correct, and taking on board de Sola Pool’s observations about the problem for policy makers in perceiving what a changing technology is, these writers seem to imply that the optimum point for regulation is at the early Majority stage. That is, after the technology has become established in a number of important niche markets. These uses establish some practical basis for understanding what the technology does, against which industry and others prophetic fears about the technology can be judged, and that combination of expectation and experience can inform policy decisions to regulate the code.

Though the technology will continue to evolve or die, it is harder to regulate once it crosses over into Main Street and deprive consumers of established expectations, unless the regulatory objective is to address clear social harms caused by the industry standard, and policy makers are prepared to take on the leading corporations and challenge their direction. (What an industry standard is will be debated in Class 8). Where IT growth is seen as an overall good, a regulatory challenge to the most successful IT corporation(s) is a tall order. (This is the issue taken up in the next class).

Is the unbridled growth of the IT market good for the economy?

The Atlantic Monthly article addresses this question.  Blinder and Quandt give ten reasons for questioning the productivity bounty from IT. Essentially these points deconstruct the more inflated hype surrounding the efficiency and net effects of IT innovation – with problems identified as including: balancing the draw of IT investment against the depreciation that comes with obsolescence; questioning the significance of the pace of change; counting the costs of continually learning new technologies into the productivity equation; acknowledging the trend against industry standardisation and the interdependence of computer technologies both creating efficiency concerns; the reality that much online activity is difficult to price and not necessarily productive in the relevant economic sense; and that the information overload carries with it real costs.

They conclude that the net good of the IT sector is not its service to “progress” or its unique economic benefits. Rather it is its atttendant political values. The internet is characterised as “the enemy of the authoritarian system” because the technologies decentralise control over information. The conclude “the primary pay-off from advances in IT may be not in new and better goods and services but in new and better democracies”.

The argument about the regulation of new technologies- when to regulate, how to regulate and what to regulate – is loaded with assumptions about 

• innovation,

• the IT market,

• the intentions of IT players and sector, 

• and the sensibilities of consumers, 

all read against a backdrop of the virtue of political and economic freedoms, seen to be inherent in internet technologies. The question “how can law accommodate the technological life cycle?” needs to be understood then, as not a question about addressing the problems of a technological cycle per se. Law is not challenging “progress” itself, which is assumed to be managed by market forces. It is a question about confidently predicting how and when a technology is situated to cause real economic and social harm, and a question about who is interested in and qualified to make that call. Because of the political freedoms assumed to be associated with internet technologies, the guiding perspective is one of caution. There is an overall reluctance to regulate, lest it disrupt innovation, the market, and business and consumer choices.

Sommer

Sommer’s article addresses this from a slightly different angle. He argues that the focus on technology and concerns about understanding technology are overblown, because, at heart, it is the social and cultural dimensions of life that attract regulatory interest. Thus there will not be a body of “cyberlaw”, but rather bodies of law that develop to deal with particular social concerns – perhaps extensions of existing legal categories to new contexts. He does not consider any particular technological development as posing regulatory problems that cannot be dealt with without recourse to a common law approach, (which I take to mean a preference for slow incremental change), provided regulators do not overgeneralise from one case to another (isn’t reference to analogy part of common law method?). 

Sommer has faith in law as a social regulator, able to comprehend and respond appropriately to any problems a new technology creates. His faith in law is second only in line to a faith in the market as a social “mediator” of technology. 

Katsch

Katsch addresses this same concern about the capability of law but from a very different position, that is more technologically determinist. He argues that social regulation is based on assumptions about the nature of the world and the stability of the social world. Cyberspace, cybertime he claims, disrupts law’s sense of place and time. It leads to a questioning of the relevance of law’s experience and history. 

Social and legal norms are based on assumptions about the endurance of certain social relations and social spaces. Intuitively the cyber experience doubts these relations and spaces exist or endure in the relevant sense. We have discussed this before in terms of whether or not cyberspace is different to real space etc. Katsch clearly thinks it is different. But even if it isn’t actually all that different, in that real space is also far more fluid than we care to recognise, Katsch argues “law … treats the past with reverence”.  Law, he argues, assumes continuity, context, linear time, and the ability to generalise across time. Law, as a form of social regulation, is oriented by the past. 

Cybertime is ahistorical. It is discontinuous. If social relations are different and ever changing, what is the base model or experience than informs regulation? How can we make sense of the desire to regulate in this context? And who has the right to disrupt other’s cyber play? For Katsch cyberspace does not create a problem of reading technology as with de Sola Pool, or with dealing with the affects of a technology’s take–up as with Moore/Lessig. His concerns relate to the possibility of grounding regulation in the relevant social experience. He argues against mapping old world norms onto new situations. The cyber technologies create their own unique “norms”, they are not a common point of reference in the same way as old-time law presumes.

Conclusion

In this course we are analysing various internet cultures, technologies, markets and regulatory models. Implicit in our analyses are assumptions about the intrinsic qualities of technologies –

• about the level of development of the technologies in question, 

• about the level of take up of these technologies,

• about the industry significance of the producer of the technologies

• about how, why and who the technology can harm, 

• about how fast that situation may change, 

• and about the values by which the technology or activity it is to be judged. 

I am not asking you to choose between a culturally determinist or a technologically determinist line in your analysis of a particular issue. What I am suggesting though is that you look into the kinds of technological assumptions being made in your analysis. Think about the readings you do for your research paper in these terms and it will help move beyond the more descriptive treatment of the topic. I don’t mean I want you to laboriously adopt the position of one of the writers I’ve discussed today. Just think about your research paper and internet related regulatory issues in terms of these themes, and see where the analysis goes. Some students have been concerned about finding some conceptual tools to bring to bear in their papers. The kinds of questions asked in today’s class might help with that.

In terms of further questions for us to discuss today-

• What is driving technological change?

• Should we direct regulatory attention to the MNC or the smaller start-up?

• When should a technology attract regulatory concern? Can it be predicted?

• Can we rely on the market to “mediate” technologies, and if we do- on what terms would this mediation operate?

• At what stage of development should a technology be regulated?

These are themes or subtexts underpinning most cyberlaw analyses. In the next class I will have a go applying the above questions to those readings and hopefully if you do the same you will start to see a different level to the readings, which will help in understanding key differences of opinion.

END.

Kathy Bowrey
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